THE 1990 CLEAN AIR ACT AMENDMENTS:
IMPACTS ON NEW JERSEY INDUSTRY &
GOVERNMENT
I. Leo Motiuk andJoan E. Pearson*
I.

INTRODUCTION

In 1955, Congress enacted the first federal legislation' to address air pollution. Regulatory powers were not legislatively authorized, however, until the first "Clean Air Act ' 2 was enacted.3
Motor vehicle emission standards and stationary source requirements were authorized under 1965' and 1967' Clean Air Act
amendments. The Clean Air Act Amendments of 1970 (1970
Amendments)6 substantially revised the earlier legislation and
delegated enforcement powers to the newly created United
States Environmental Protection Agency (USEPA).7 Congress
again amended the Clean Air Act in 1977 (1977 Amendments). 8
From 1967, until the adoption of the most recent amendments on November 15, 1990, 9 the Clean Air Act' evolved into a
comprehensive program aimed at addressing the nation's air
quality needs. The basic framework of the pre-1990 legislation
and programs involved a two-prong approach: the establishment
of ambient air quality standards intended to provide a level of
pollution, that was safe for human health and the environment;'
and the creation of state implementation plans setting forth the
regulatory requirements to attain the national standards.' 2
* The authors are attorneys with Shanley & Fisher, P.C., Morristown, New
Jersey.
I Air Pollution Control-Research and Technical Assistance Act, Pub. L. No.

84-159, 69 Stat. 322 (1955) (codified as amended at 42 U.S.C. § 1857 (1970)) (current version at 42 U.S.C. § 7401 (1988)).
2 Clean Air Act, Pub. L. No. 88-206, 77 Stat. 392 (1963).
3 See id. at § 2, 77 Stat. 393.
4 Clean Air Act Amendments of 1963, Pub. L. No. 89-272, 79 Stat. 992.
5 Air Quality Act of 1967, Pub. L. No. 90-148, 81 Stat. 485.
6 Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676.
7 Id.
8 Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat. 685 (codified
as amended at 42 U.S.C. § 7401 (Supp. 1 1977)).
9 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399
(codified at amended in scattered sections of 42 U.S.C.) (1990 Amendments).

10 42 U.S.C. §§ 7401-7642 (1988) [hereinafter Clean Air Act].
1' Clean Air Act § 103, 42 U.S.C. § 7408.
12 Id. § 110, 42 U.S.C. § 7410.
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Prior to the 1990 Amendments to the Clean Air Act (1990
Amendments), the clean air regulatory Program included motor
vehicle controls limiting tailpipe emissions, 1 3 and provisions limiting emissions of hazardous air pollutants. 14 Further, the pre1990 Act established new source performance standards requiring the installation of the best available control technology on
16
certain sources' 5 at the time of construction or modification.
Finally, the pre-1990 Act contained provisions requiring particular control technologies in areas not meeting the national air
quality standards,' 7 and provisions requiring a different standard
that attained or
of control for certain sources located in areas
18
exceeded the national air quality standards.
The 1990 Amendments represent the most significant environmental effort of the Bush Administration. Moreover, the
1990 Amendments are the most ambitious environmental undertaking by Congress since the passage of the Comprehensive
Environmental Response, Compensation and Liability Act
(CERCLA).19
The 1990 Amendments are divided into eleven separate titles, imposing substantial new responsibilities on both the private sector and on governmental agencies at the federal and state
levels. In fact, estimates from the federal government indicate
that expenditures to meet the new requirements may well exceed
$25 billion per year. 20 Additionally, compliance and implementation of the 1990 Amendments will be complex. Indeed, as
many as ten to twenty years will pass before a number of the new
requirements are satisfied.
The challenge is great for both government and the private
sector. Impacts of the 1990 Amendments will vary from state to
state. This article focuses upon elements of the 1990 Amend13 Id. § 202-16, 42 U.S.C. §§ 7521-51.
14 Id. § 112, 42 U.S.C. § 7412.
15 "Source" as used in this article is a generic term referring to the place of
origin of the pollution.
16 Id. § 111, 42 U.S.C. § 7411.
17

Id. §§ 171-78, 42 U.S.C. §§ 7501-08.

18 Id. § 160-69, 42 U.S.C. §§ 7470-79.
19 Comprehensive Environmental Response, Compensation, and Liability Act of
1980. Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended in scattered sections
of U.S.C.).
20 See Rosewicz, Price Tag is ProducingGroans Already, Wall Street J., Oct. 29, 1990,
at A7, col. 1. "[The 1990 Amendments] promise[] to make the skies more blue at a
cost to industry, and ultimately consumers, of a staggering $25 billion a year by
early next century, according to White House estimates." Id.
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ments that directly impact New Jersey business and industry.2 1
The article will compare the state's current air pollution program
with the new federal requirements, and will emphasize areas
where the New Jersey Department of Environmental Protection
(NJDEP) program is either ahead or behind the new federal
program.

II.
A.

NONATrAINMENT

General Background

Pursuant to section 109 of the Clean Air Act, Congress directed the USEPA to promulgate national ambient air quality
standards (NAAQS) for any pollutants that, in the USEPA's opinion, may endanger public health or welfare.2 2 Primary NAAQS
represent the level of air quality that the USEPA determined
would protect the public health with an ample margin of safety.2 3
Secondary NAAQS define air quality levels found "necessary to
protect the public welfare from any known or anticipated adverse
effects of a pollutant. ' 24 To date, the USEPA has promulgated
NAAQS for carbon monoxide, 2 5 sulphur dioxide, 2 6 nitrogen di°
2
oxides,2 7 ozone, 8 hydrocarbons, 9 particulates and lead.31
The congressional goal was to attain these standards in all
32
areas by 1977. In response to continued nonattainment
problems, the 1977 Amendments provided additional controls. 3 3
The 1990 Amendments again addressed nonattainment areas.
These amendments particularly emphasized on ozone, 4 carbon
monoxide and fine particulate matter (PM10 ), the three pollutants
21 The 1990 Amendments also contain provisions regulating mobile sources and
clean fuels, stratospheric ozone (chlorofluorocarbons) and acid rain. These provisions are not addressed in this article.
22 Clean Air Act § 109(a), 42 U.S.C. § 7409(a) (1988).
23 See id.§ 109(b), 42 U.S.C. § 7409(b).
24 [USIEPA National Primary and Secondary Ambient Air Quality Standards, 40
C.F.R. § 50.2 (1990). See also 42 U.S.C. § 7409(b)(2).

25 See 40 C.F.R. § 50.8 (1990).
26 See id. § 50.4-.5.
27 See id. § 50.11.

28 See id. § 50.9.
29 See id. § 50.8.
30 See id. § 50.6.
31 See id. § 50.12.
32 Nonattainment occurs when a geographical area fails to achieve the NAAQS.
33 Clean Air Act Amendments of 1977, Pub. L. No. 95-95, § 129(b), 91 Stat.

685, 745-51.
34 Ozone is created from volatile organic compounds (VOCs) and nitrogen oxides (NO.). Another term often employed for VOCs is hydrocarbons.
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that continue to present
the most difficult attainment problems
35
nation.
the
around
The 1990 Amendments comprised a variety of requirements
to address ozone problems,3 6 including more stringent standards
on stationary sources, such as industrial facilities, than on mobile
sources of ozone.3 7 Stationary sources, however, have made substantial reductions under past regulation. Indeed, it is estimated
that only fifteen to twenty percent of the emissions currently impacting the ozone problem emanate from industrial sources. 38
Regardless, it has been predicted that states will continue to look
to industrial sources for the reductions required under the 1990
Amendments, for these sources are the easiest targets.39
B.

Ozone Nonattainment Area Classificationsand Attainment
Deadlines

Under the new ozone requirements,4 ° nonattainment areas
must be classified as marginal, moderate, serious, severe, or extreme. 41 Once an area is classified, states submit a "state implementation plan" (SIP) for USEPA approval. 42 The SIP must
demonstrate how attainment will be achieved within the statutorily prescribed time period. The 1990 Amendments prescribe
measures to be used to achieve attainment. 43 Successive classifications incorporate the control measures from the prior, less
grievous classifications and also add more stringent
requirements.
Classification of the nonattainment area is determined by the
"design value" for the area.44 Under earlier clean air legislation,
states were broken down into air quality control regions, with
35 J. Quarles & W. Lewis, The New Clean Air Act-A Guide to the Clean Air
Program as Amended in 1990, 21 (1990) [hereinafterJ. Quarles & W. Lewis] (unpublished seminar materials).
36 For example, the 1990 Amendments require tighter vehicle emission standards, and alternative fuel requirements for fleets. Pub. L. No. 10 1-549, § 203, 104
Stat. 2399, 2474-79 (1990).
37 See generally Pub. L. No. 10 1-549, 104 Stat. 2399.
38 See J. Quarles & W. Lewis, supra note 35.
39 Id. See also Star Ledger, Mar. 13, 1991, at 21, col. 1-2 (citing lack of public
awareness of extent of "transportation-related" sources of ozone formation
problems).
40 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 181, 104
Stat. 2423 (to be codified at 42 U.S.C. § 7511).
41 Id.
42 Id. § 182, 104 Stat. 2426 (to be codified at 42 U.S.C. § 751la).
43 Id.
44 Id. § 181(a), 104 Stat. 2423.
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monitoring facilities established within these regions.4 5 Pursuant
to the 1990 Amendments, the boundaries of these regions were
expanded to include the entire Metropolitan Statistical Area or
Consolidated Metropolitan Statistical Area when a serious, severe or extreme classification is indicated.4 6 Further, an entire
region will be classified as a nonattainment area if the ozone
NAAQS is violated at any monitoring facility within the region.4 7
A violation is deemed to have occurred if the fourth highest reading during a three year period exceeds the NAAQS. 4 ' The difference between this reading and the NAAQS is the design value.4 9
The following table presents the classifications and related design values and attainment dates.5 °
AREA CLASS
Marginal
Moderate
Serious
Severe
Extreme

DESIGN VALUE (ppm)
0.121 up to 0.138
0.138 up to 0.160
0.160 up to 0.180
0.180 up to 0.280
0.280 and above

ATTAINMENT DATE
November 15, 1993
November 15, 1996
November 15, 1999
November 15, 2005
November 15, 2010

The USEPA has discretion to reclassify an area if the design
value for the area is five percent greater or less than the level on
which the classification is based. 5 ' In addition, a state may request,
and the USEPA must grant, a higher classification for any nonattainment area.52
The NJDEP determined that most of New Jersey meets the severe nonattainment area classification for ozone.5 3 Although some
areas of the state qualify for a lower ozone classification, the NJDEP
45 Clean Air Act § 107, 42 U.S.C. § 7407(b) (1988). The air quality control regions were known as "designated regions." Id.
46 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 101(d)(4)(A)(iv),
104 Stat. 2402 (to be codified at 42 U.S.C. § 7407(d)(4)(A)(iv)).
47

Id.

48 Quarles, The Clean Air Act Amendments of 1990: An Overview, II HAZARDOUS
WASTE AND Toxic TORTS AND THE CLEAN AIR ACT SEMINARS 704 (1990).
49

Id.

50 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 181(a)
Table 1, 104 Stat. 2423. Under certain circumstances, the USEPA may grant two
"one-year extensions" of the attainment date. Id. § 181 (a)(5), 104 Stat. 2424. Furthermore, severe nonattainment areas which had a 1988 ozone design value between 0.190 and 0.280 ppm have until November 15, 2007 to attain the standard.
Id. § 181(a)(2), 104 Stat. 2424.
51 Id. § 181(a)(4), 104 Stat. 2424.
52

Id. § 181(b)(3), 104 Stat. 2425.

53 Comments by officials of the NJDEP following American Bar Association Sat-
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requested that the USEPA classify the entire state as severe.5 4 The
USEPA, however, has indicated that Atlantic and Cape May Counties will be classified as moderate ozone nonattainment areas and
Warren County will be classified as marginal.5 5 NJDEP predicted
that the state will require, at a minimum, the complete fifteen year
period to attain compliance with the ozone standard.5 6
C.

Reasonable FurtherProgress

The 1990 Amendments require states to demonstrate at
specified intervals that "reasonable further progress" has been
made toward attainment of the NAAQS.5 7 For instance, New
Jersey will be required to show by November 15, 1996 that it has
attained at least a fifteen percent reduction in emissions of volatile organic compounds (VOC).58 Every three years after November 15, 1996, New Jersey must demonstrate that an additional
three percent reduction in VOC emissions has been achieved
annually. 59
New Jersey may opt out of the percentage reduction requirements by agreeing to implement more stringent controls than
those required for severe areas. 60 To opt out source review requirements, which are applicable to extreme areas, must be implemented. 6 ' Further, source review requirements must be
imposed, upon sources emitting five tons or more of VOC per
year. 6 2 By comparison, sources in extreme areas are not subject
to the requirements unless they emit ten tons or more of VOC
per year. 6 3 In addition, all existing major sources must install, at
a minimum,
"reasonably
available
control technology
(RACT)."64
Currently, the NJDEP is reviewing potential measures that
ellite Seminar Implementing the 1990 Clean Air Act-EPA Speaks (Feb. 21, 1991) [hereinafter Comments of NJDEP Officials].
54 Id.
55 See Nugent, State Misses DeadlineforOzone Regulations, The Star Ledger, June 28,
1991, at 16, col. 1. These areas may be subject to less stringent requirements than
those imposed in severe nonattainment areas.
56
57

Id.

Clean Air Act Amendments of 1990, Pub. L.
§ 182(c)(2)(B), 104 Stat. 2432.
58 Id. § 182(c)(2)(B), 104 Stat. 2432.
59 Id.
60
61
62
63
64

Id.

Id. § 182(e), 104 Stat. 2438.
Id.

Id.
See id. § 102, § 172(c)(1), 104 Stat. 2414.

No.

101-549,

§ 103,
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may be necessary to demonstrate that New Jersey will meet the
requisite percentage reductions.65 Problems will inevitably arise,
because certain measures are ineligible for credit toward the percentage reduction calculations.6 6
Because larger industrial sources in the state have already
achieved substantial reductions, it is unlikely that these sources
have the ability to provide a major portion of the required reductions. Accordingly, the NJDEP is reviewing potential reductions
from small sources, such as consumer products and alternate fuels. 6 7 In addition, the NJDEP is considering the possibility of obtaining credits for reductions generated by early implementation
of enhanced motor vehicle inspection and maintenance programs, and by early imposition of certain technology require68
ments for sources which have not been previously regulated.
D. Applicability of Ozone Nonattainment Requirements
For severe nonattainment areas, the 1990 Amendments
redefine the terms "major source" and "major stationary source"
to include "any stationary source or group of sources located
within a contiguous area and under common control that emits,
or has the potential to emit, at least twenty-five tons per year of
[VOC]." 6 9 Prior to the 1990 Amendments, a major source was
one that emitted, or had the potential to emit, at least one hundred tons per year. 70 Accordingly, under the 1990 Amendments,
the number of sources subject to federal nonattainment requirements for ozone will include many smaller businesses and industries previously exempt from nonattainment requirements. The
impact upon NewJersey businesses and industries, however, may
not be as substantial as the impact in other states. New Jersey
currently requires all new and altered sources, regardless of
emissions tonnage, to install equipment representing advances in
65 Comments of NJDEP Officials, supra note 53.
66 Id. For example, compliance with USEPA regulations

promulgated prior to
January 1, 1990, governing motor vehicle exhaust or evaporative emissions may not
be credited toward the required reductions. Clean Air Act Amendments of 1990,
Pub. L. No. 101-549, § 103, § 182(b)(l)(D), 104 Stat. 2429-30. Also, revisions to
the NewJersey SIP correcting deviations from federal control standards and motor
vehicle inspection and maintenance programs are ineligible measures. Id.
67 Comments of NJDEP Officials, supra note 53.
68 Id.
69 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 182(d),
104 Stat. 2437.
70 Clean Air Act § 302(j), 42 U.S.C. § 7602(j) (1988).
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the art of air pollution control. 7 1 This requirement may, in some
cases, be at least as stringent as federal ozone nonattainment
technology requirements.7 2
Under the 1990 Amendments, all existing or new major
sources, or any other source, which undergoes a physical or operational change resulting in an increase in VOC emissions from
any discrete operation, unit, or other pollutant emitting activity,
are required to obtain a permit.7 3 Permits will be issued by each
state, pursuant to the 1990 Amendments, as part of a "Permit
Program.1 7 4 Modified sources will be exempted from the permit
requirement, however, if the increase in VOC emissions is a "de
minimis increase."' 7 5 Thus, in severe nonattainment areas, an increase will be considered "de minimis" only if the increase in net
VOC emissions from the "source does not exceed [twenty-five]
tons7 6 when aggregated with all other net increases from the
source over [a] period of [five] consecutive calendar years [end77
ing with] the calendar year in which such increase occurred."
Existing major sources must demonstrate that they have installed RACT to obtain an approved permit.7 8 The RACT requirement applies to both VOC and NOx79 emissions. Pursuant
to prior clean air legislation, the USEPA issued approximately
71 See N.J. ADMIN. CODE tit. 7, § 27-8 (1991). The Bureau of Air Pollution Control requires all persons seeking to generate equipment "capable of causing the
emission of an air contaminant into the open air," id. § 27-8.1, to first obtain a
permit before installing, constructing or altering such equipment, id. § 27-8.3(a),
and obtain a certificate before using such equipment, id. § 27-8.3(b). Application
for permits or certificates is made to the NJDEP, and must enable the NJDEP to
determine that, inter alia, "the equipment or control apparatus incorporates advances in the art of air pollution control developed for the kind and amount of air
contaminant emitted by the applicant's equipment." Id. § 27-8.4(b). The regulation continues that "[sluch information may include description of processes, raw
materials used, operating procedures, physical and chemical nature of air contaminants, volume of gas discharged, and such other information as the [NJDEP] considers necessary." Id.
72 Comments of NJDEP Officials, supra note 53.
73 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103,
§ 182(a)(2)(C)(i), 104 Stat. 2427.
74 See id. § 182(a)(2)(C), 104 Stat. 2435.
75 Id. § 182(c)(6)-(8), 104 Stat. 2435-36.
76 In addition to expanding the number of sources to which the ozone nonattainment requirements apply, the 1990 Amendments also decrease the de minimis
exemption from 40 tons to 25 tons. USEPA Regulations for Approval and Promulgation of Implementation Plans, 40 C.F.R. § 52.24(f)(10) (1990). See also Clean Air
Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 182(c)(6), 104 Stat. 2435.
77 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 182(c)(6),
104 Stat. 2435.
78 Id. § 182(b)(2), 104 Stat. 2430.
79 Id. § 182(0(1), 104 Stat. 2439.
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twenty-nine control technique guidelines (CTGs) providing specific emission control levels and the technology to attain such
levels for particular source categories.8 0 CTGs represent the
levels and controls the USEPA considered appropriate for compliance with the RACT standard. 8 '
Although no formal rulemaking proceedings regarding
CTGs were conducted, the USEPA in effect imposed these standards as though they were mandatory requirements. 82 This is so
despite a strong argument that Congress never intended CTGs
as anything more than guidance.8 3 Pursuant to the 1990 Amendments, Congress has mandated that the USEPA issue, by November 15, 1993, CTGs for thirteen additional VOC industrial
categories including aerospace coatings, shipbuilding and repair
and treatment, storage and disposal facilities.8 4 Congress did not
provide clarification, however, as to whether CTGs should be regarded as guidance or should be strictly adhered to like rules or
regulations. In addition to existing major sources, other existing
sources in New Jersey of the type covered by a CTG must also
meet the RACT standard regardless of the levels of VOC
emissions.8 5
To obtain a permit, a new or modified source emitting less
than one hundred tons of VOCs per year must install the best
available control technology (BACT).86 BACT is defined as
follows:
[A]n emission limitation based on the maximum degree of reduction of each pollutant subject to regulation under this
chapter emitted from or which results from any major emitting
facility, which the permitting authority, on a case-by-case basis, taking into account energy, environmental, and economic
impacts and other costs, determines is achievable for such facility through application of production processes and available methods, systems, and techniques, including fuel
cleaning or treatment or innovative fuel combustion tech80

J.

QUARLES

& W.

LEWIS,

supra note 35, at 19-20.

81 Id. at 19.

Id.
See Clean Air Act § 108(b), 42 U.S.C. § 7408(b) (1988). This provision directs
the USEPA to issue "information on air pollution control techniques." Id. Such
language clearly instructs the agency to provide useful data, not to mandate specific
controls.
84 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 183, 104
Stat. 2443 (to be codified at 42 U.S.C. § 7511 (b).
85 Id. § 184(b)(l)(B), 104 Stat. 2448 (to be codified at 42 U.S.C. § 7511(c).
86 Id. § 182(c)(7), 104 Stat. 2436.
82
83
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niques for control of each such pollutant.8 7
New or modified sources emitting one hundred tons or more of
VOCs per year must install control equipment reflecting the Lowest
Achievable Emission Rate (LAER).8 8 LAER is defined as follows:
(A) [T]he most stringent emission limitation which is contained in the implementation plan of any State for such class
or category of sourse, unless the owner or operator of the proposed source demonstrates that such limitations are not
achievable, or
(B) the most stringent emission limitation which is
achieved in practice by such class or category of source, whichever is more stringent."
In addition to installing BACT or LAER, new and modified
sources in severe areas are required to obtain offsetting emission
reductions at a ratio of 1.3 to 1.90 Accordingly, VOC emissions
must be reduced at a source, or at another source, in the nonattainment area, prior to the time the new or modified operation is commenced. 9 ' Further, emission reductions which are otherwise
required by the Act cannot be utilized as offsets. 92 The offset ratio
may be reduced to 1.2 to 1 where all existing major sources in the
nonattainment area are required to install BACT for the control of
VOC emissions."
The new federal offset provisions are quantitatively less stringent than current NewJersey regulations: which require a minimum
offset ratio of 2 to L" New Jersey, however, permits offsets from
facilities up to five hundred miles apart.9 5 Under the 1990 Amendments, offsets must be obtained from sources in the same nonattainment area or from another nonattainment area that an an equal or
higher nonattainment classification and that contribute to a NAAQS
96
violation in the source's area.
The 1990 Amendments regarding VOC emission requirements
Clean Air Act § 169(3), 42 U.S.C. § 7479(3) (1988).
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 182(c)(8),
104 Stat. 2436 (amending Clean Air Act § 173, 42 U.S.C. § 7503).
89 Clean Air Act § 171(3), 42 U.S.C. § 7501(3) (1988).
90 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 182(d)(2),
104 Stat. 2437.
91 Id. § 102, § 173(c), 104 Stat. 2416 (amending Clean Air Act § 173, 42 U.S.C.
§ 7503).
92 Id.
93 Id. § 103, § 182(d)(2), 104 Stat. 2437.
94 See N.J. ADMIN. CODE tit. 7, § 27-18 (1991).
95 Id.
96 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 102, § 173(c),
104 Stat. 2416.
87
88
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are, in general, equally applicable to NO. emission. Interestingly,
ozone is formed from both VOC and NO. emissions. The EPA is
authorized, however, to grant petitions limiting the application of
VOC control requirements to NO, emissions in situations where
NO, control would result in excess reductions or where net air quality benefits would be greater in the absence of NO, reductions.9 8
E.

Consumer Products-Ozone

Under the 1990 Amendments, the USEPA was commanded
to undertake a study of consumer and commercial products' impact on the formation of ozone.9 9 The study must be completed
within three years.' 0 0 Further, the study must contain a list of
categories of consumer or commercial products accounting for at
least eighty percent of VOC emissions from such sources.' 0 ' The
USEPA must divide the list into four groups based on statutorily
mandated criteria including the uses, benefits, and health and
safety functions of the product. 0 2 The first group must be regulated within two years of completion of the study. 1 3 Thereafter,
one group must be regulated by the end of each successive two
04
year period.1
F.

Industry- Vehicle Miles Traveled

The 1990 Amendments direct New Jersey and other states
with severe ozone nonattainment areas to establish vehicular
control measures. 0 5 Such measures require employers to implement programs to reduce work related vehicle trips and miles
traveled by employees.' 0 6 Employers of one hundred or more
persons must attain at least a twenty-five percent increase in the
"average passenger occupancy per vehicle in commuting trips
07
between home and the workplace during peak travel periods." 1
97 Id. § 103, § 182(), 104 Stat. 2439.
98 See 1 CONG. REC. S16933 (daily ed. Oct. 27, 1990) (Chafee-Caucus Statement

of Senate Managers).
99 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103,
§ 183(e)(2)(A), 104 Stat. 2445.
100 Id.
101 Id. § 183(e)(3)(A), 104 Stat. 2445-46.
102 Id. Other factors include the availability of alternative products, cost effectiveness of controls, and reactivity of the VOCs emitted. Id. § 183(e)(2)(B), 104
Stat. 2445.
103 Id. § 183(3)(e)(A), 104 Stat. 2446.
104 Id. § 183(e)(3), 104 Stat. 2446.
105 Id. § 182(d)(l)(B), 104 Stat. 2437.
lO6 Id.
107 Id. For another example of the impacts in this area, see Title II (Provisions
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Sanctions

The 1990 Amendments provide special sanctions for major
sources in severe ozone nonattainment areas where attainment is
not achieved by the statutory deadline. 0 8 Major sources will be
charged an annual fee for each year after the deadline that the
area remains classified as nonattainment. 0 9 The fee must be
paid to the state." 0
The fee will be $5,000 per ton of VOCs emitted in excess of
eighty percent of the baseline amount.I' The baseline amount is
the lower of actual VOC emissions from the source or VOC emissions allowed under the source's permit." 12 Accordingly, even
though a source may be in compliance with its permit and have
limited its emissions to the greatest extent possible, the source
will still be required to pay a fee. Moreover, the statute provides
that the fee shall be paid "as a penalty." ' " 3 Further sanctions are
imposed under the 1990 Amendments in the event that the
ozone design value is greater than 0.140 ppm in the deadline
year or if the area failed to attain the most recent three percent
reduction milestone.'
In either event, the severe area definition of major source and major stationary source would be revised to include sources emitting, or with the potential to emit at
least ten tons of VOCs per year."15 Such sources, when constructed or modified, must install VOC pollution control equipment reflecting LAER.116
H.

Carbon Monoxide

Large portions of New Jersey will likely be classified as
nonattainment for carbon monoxide (CO) based upon their inclusion in Consolidated Metropolitan Statistical Areas (CMRelating to Mobile Sources) of the 1990 Amendments, which provides that owners
and operators of certain fleets comprised of ten or more vehicles will be required to
comply with clean fuel requirements. Clean Air Act Amendments of 1990, Pub. L.
No. 101-549, § 246, 104 Stat. 2520 (to be codified at 42 U.S.C.A. Section 7586).
108 Id. § 185, 104 Stat. 2450 (to be codified at 42 U.S.C. § 7511(d)).
109 Id. § 185(a), 104 Stat. 2450.
11o Id.
1II Id. § 185(b), 104 Stat. 2450.
112 Id.
113 Id. § 185(a), 104 Stat. 2450. This mandate may result in the disallowance of

the payment as a deduction for income tax purposes.
114 Id. § 181(b)(4)(B), 104 Stat. 2425.
115 Id.
116 Id. § 181(b)(4)(B), 104 Stat. 2425; id. at § 182(e)(2), 104 Stat. 2425.
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SAs).1 7 In particular, northern portions of the state may be
included in the New York, New York-New Jersey-Connecticut
CMSA which may be classified as a serious nonattainment area.
Moreover, portions of southern New Jersey may be included in
the Philadelphia, Pennsylvania-New Jersey-Delaware CMSA,
which may be classified as moderate nonattainment." 8 The
NJDEP is expected to request that the USEPA reduce the areas's
boundaries within the state for application of the CO nonattainment requirements. "I
The 1990 Amendments require moderate areas to attain the
primary NAAQS for CO by December 31, 1995; serious areas0
2
have until December 31, 2000 to attain the primary NAAQS.1
In serious areas, if the USEPA determines, in accordance with
rules to be promulgated, that industrial sources contribute significantly to CO levels, the sources emitting, or with the potential to
emit fifty tons per year or more of CO will be classified as major
sources. 12 1 By November 15, 1992, the NJDEP must revise its
1 22
SIP to include emission control provisions for these sources.
In contrast, control of CO emissions from industrial stationary
sources in moderate areas is not mandated by the 1990
Amendments.
III.

A.

AIR Toxics

General Background

Under the Clean Air Act, the USEPA was directed to publish
23
and periodically update a list of hazardous air pollutants.
Within 180 days after publication or update, the USEPA was required to promulgate regulations establishing emission standards for each pollutant. 124 Currently, USEPA has listed only
5
eight pollutants.

2

Delay in the promulgation of standards was at least in part
been due to the statutory directive that the USEPA set the stan1 17 Comments of NJDEP Officials, supra note 53.
118 J. QUARLES & W. LEWIS, supra note 35, at 83.
119 Comments of NJDEP Officials, supra note 53.

120 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 103, § 186(a),
104 Stat. 2452 (to be codified at 42 U.S.C. § 7512).
121 Id. § 187(c), 104 Stat. 2456 (to be codified at 42 U.S.C. § 7512(a)).
122 Id.

123 Clean Air Act § 112(b), 42 U.S.C. § 7412(b) (1988).
124 Id.
125 See National Emission Standards For Hazardous Air Pollutants, 40 C.F.R. § 61

(1990).
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dard at a level providing an ample margin of safety to protect the
public health.12 6 This directive resulted in controversy and litigation concerning what level represents an "ample margin of
safety," particularly regarding known or suspected carcinogens. 127 For example, when establishing a standard for vinyl
chloride, the USEPA based the standard on BACT, utilizing economic costs and technological feasibility considerations.' 2 Opponents argued that the statutory standard did not allow the
USEPA to use these criteria, and that any standard must be based
strictly on health concerns. 129 Thus, it was argued that the standard for a non-threshold substance must be set at zero emissions.' ° Under the 1990 Amendments, to resolve the problems
raised by the original standard and the USEPA's inability to list
various substances as hazardous air pollutants, Congress utilized
technology based, rather than risk based, standards for air toxics
in the initial phase of regulation.'' In addition, the 1990
the agency with a specific list of pollutants
Amendments provide
2
3

to be regulated. 1

B.

Initial Air Toxics Controls-MACT

The 1990 Amendments provide the USEPA with a list of 189
substances, which must be regulated as hazardous air pollutants. 13 3 The USEPA was authorized to add and delete substances from the list.'1 4 Industry should be aware that the list of

hazardous air pollutants contains a substantial number of substances that are VOCs. Accordingly, particular sources may be
regulated for the same emissions under two different programs:
air toxics and nonattainment.
By November 15, 1991, the USEPA is required to list all categories of major sources to be regulated for each pollutant
See Clean Air Act § 112(b)(1)(B), 42 U.S.C. § 7412 (1988).
See, e.g., Natural Resources Defense Council, Inc. v. United States Envtl. Protection Agency, 824 F.2d 1146, 1153 (D.C. Cir. 1987) ("ample margin of safety"
does not mean that USEPA must prohibit all emissions where uncertainty as to
effects exists; Congress intended merely to set greater than average margin protecting against risk).
128 Id. at 1148-49.
129 Id. at 1149.
130 Id.
131 CONG. REC. S 16978 (daily ed. Oct. 27, 1990) (Clean Air Conference Report).
132 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, § 112(b)(1),
104 Stat. 2532 (amending Clean Air Act § 112, 42 U.S.C. § 7412).
'33 Id.
134 Id. § 112(b)(2) & (3), 104 Stat. 2535-36.
126
127
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listed. 135 In contemplation of this requirement, the USEPA has
published a draft list of approximately 750 source categories that
36
eventually may be regulated under the air toxics program.'13 7
The final list must be updated at least once every eight years.
Further, the USEPA must, to the extent practicable, maintain
consistency between air toxics categories and categories of
sources currently regulated under the New Source Performance
Standards and 38 the Prevention of Significant Deterioration
Requirements. 1
C. Applicability of MACT-Major Sources
For purposes of the air toxics program, "major source" is
defined as follows:
[A]ny stationary source or group of stationary sources located
within a contiguous area and under common control that
emits or has the potential to emit considering controls, in the
aggregate, 10 tons per year or more of any hazardous air pollutant or 25 tons per year
or more of any combination of haz39
ardous air pollutants. 1
The USEPA
may establish lesser quantities classifying a source as
"major."' 4 Additionally, the agency must create categories and
subcategories of "area sources" and promulgate standards under
the air toxics program within ten years.' 4 '
Emission standards for major sources will be phased in over ten
years.' 4 2 The USEPA must promulgate the first standards no later
than November 15, 1992.113 Such standards must encompass at
least forty listed categories and subcategories. 1 44 Emission standards for twenty-five percent of the listed categories and subcategories must be promulgated by November 15, 1994, and another
twenty-five percent by November 15, 1997.14' Finally, the USEPA
must generate standards for the remaining categories and subcat135 Id. § 112(c)(1), 104 Stat. 2537.
136 Preliminary Draft List of Categories and Subcategories Under Section 112 of
the Clean Air Act, 56 Fed. Reg. 28548 (June 21, 1991).
137 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, § 12(c)(1),
104 Stat. 2537.
138

Id.

139 Id. § 112(a)(1), 104 Stat. 2531.
140

Id.

141 Id. § 112(c)(3), 104 Stat. 2537.
142

Id. § 112(e), 104 Stat. 2542.

143 Id. § 112(e)(1)(A), 104 Stat. 2542.
144

Id.

145 Id. § 112(e)(1)(C) & (D), 104 Stat. 2542.
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egories by November 15, 2000.146
These emission standards will apply to both new and existing
major sources.' 4 7 They will compel the maximum degree of reduction in air toxics emissions taking into account the economic feasibility of any proposed measure.' 4' This is commonly referred to as
maximum available control technology (MACT). The MACT standard may incorporate process modification requirements, material
substitutions, enclosed systems, work practice or operational modi149
fications, and/or collection, capture or treatment requirements.
The standard for an existing source may be less stringent than
that applied to a new source.' 50 In general, however, an existing
source standard may not be less stringent than the average emission
limitation achieved by the best performing twelve percent of existing sources if the category or subcategory is composed of thirty or
more sources."'i When less than thirty sources exist, the existing
source standard may not be less stringent than the average emission
limitation achieved by the best performing five sources.' 5 2 Regarding new sources, the emission standard must be established at the
level of emission control achieved by the best controlled similar
source.

153

As noted, NJDEP requires new and altered sources to install
state-of-the-art emission controls regardless of the amount of emissions. 14 At this time, it is unclear how NewJersey's state-of-the-art
requirement will compare to the USEPA's MACT standards. Differences between the standards may be based on varying policies regarding agency considerations of economic feasibility or cost
effectiveness.' 55 In addition, while MACTs remain constant until
the USEPA formally revises specific technology requirements, the
NJDEP state-of-the-art requirements automatically change as control technologies advance.

56

1

147

Id. § 112(e)(1)(E), 104 Stat. 2542.
Id. § 112(d)(2), 104 Stat. 2539.

148

Id.

149

Id. § 112(d)(2), 104 Stat. 2539.

15o

Id.
Id.
Id.
Id.

146

151
152
153
154

§ 112(d)(3), 104 Stat. 2540.
§ 112(d)(3)(A), 104 Stat. 2540.
§ 112(d)(3)(B), 104 Stat. 2540.
§ 112(d)(3), 104 Stat. 2540.
23 N.J. Reg. 770 (to be codified at N.J.

ADMIN. CODE

(adopted Mar. 4, 1991).
155 Comments of NJDEP Officials, supra note 53.
156 Id.

tit. 7, § 27-8.6(b))
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Compliance Deadlines

New and reconstructed major sources must, pursuant to the
1990 Amendments, comply with an applicable MACT immediately. Sources constructed between proposal and promulgation
of the MACT, however, are allowed a three year extension to
achieve compliance with the adopted MACT if the MACT as
adopted is more stringent than the proposed standard. During
1 57
this extension, the source must meet the proposed MACT.
Existing major sources are mandated to comply with an applicable MACT as expeditiously as practicable but not later than
three years after adoption.' 58 The USEPA may shorten the three
year compliance period upon adoption of the standard. 159 Additionally, a one year extension
may be granted by permit if neces60
sary to install controls.

A six year extension of the compliance deadline will be
granted to an existing source that achieves at least a ninety percent reduction in verifiable and actual emissions of hazardous air
pollutants (ninety-five percent for particulates) prior to proposal
of an applicable MACT.16' The earliest baseline year that may be
used in determining reductions is 1987.162 Existing sources unable to achieve the reduction prior to proposal of the standard
may still qualify for the deadline extension if the reduction can be
attained prior to January 1, 1994.163 Although the legislation
provides that an extension will be granted for voluntary reductions of ninety percent, " no guidance is provided regarding
whether industrial plants must attain the full reduction at each
individual source or whether a ninety percent reduction of air
toxics emissions from the plant as a whole will suffice for the extension. 165 The USEPA, however, has published its proposed
early reduction rules incorporating a definition of "source"
which will allow industry flexibility in determining whether a
unit, a group of units, or the plant as a whole will be used to
157 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, § 112(i)(1)(2), 104 Stat. 2546-47.
158 Id.
159 Id. § 112(i)(3)(A), 104 Stat. 2547.
160 Id.
161 Id. § 112(i)(5)(A), 104 Stat. 2547.
162 Id. § 112(i)(5)(C), 104 Stat. 2548.
163 Id. § 112(i)(5)(B), 104 Stat. 2548.
164 Id.
165 Comments of NJDEP Officials, supra note 53.

1084

SETON HALL LA W REVIEW

achieve the reduction.

[Vol. 21 :1067

66

Finally, existing sources that installed BACT or LAER for a
particular pollutant or stream of pollutants prior to the promulgation of the relevant MACT need not comply with the MACT
standard until five years67 from the date that the BACT or LAER
standard was attained. 1

In New Jersey, the NJDEP is authorized to issue permits only
to facilities that construct, install or alter equipment or control
apparatus after the enabling statute's effective date. 168 Accordingly, facilities not constructed or altered subsequent to June
1967 are grandfathered out of the NewJersey permitting requirements. Therefore, is NJDEP may lack the power to implement
the federal air toxics and other programs which do not provide a
"safe harbor" for "grand fathered" sources. Although the
NJDEP has commenced lobbying for legislative changes necessary to implementation of the federal requirements, delays may
materialize resulting in the passage of significant deadlines without compliance.
E.

Hammer Provisions

Congress inserted a hammer into the 1990 Amendments
which will be triggered if USEPA fails to promulgate requisite
MACTs within the statutorily prescribed time periods.' 69 Beginning eighteen months after the USEPA misses a deadline to promulgate a MACT for a particular major source category or
subcategory, each source must submit a permit application containing hazardous air pollutants emission limits equivalent to the
limitation applicable if a MACT had been promulgated. 70 The
appropriate limitations will be determined on a case-by-case basis.' 7 ' New major sources must comply with the approved permit
limits immediately. 172 Existing sources must comply with the
permit limits as expeditiously as practical but not later than three
years after approval of the permit. 173
166 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, § 112(i)(6),
104 Stat. 2548.
167 Proposed Regulations Governing Compliance Extensions for Early Reductions of Hazardous Air Pollutants, 56 Fed. Reg. 27338 (June 13, 1991).
168 See N.J. STAT. ANN. § 26:2C-9.2 (West 1987).
169 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, § 1 12(j)(2),
104 Stat. 2550.
170 Id. § 112(j), 104 Stat. 2550.
171 Id. § 112(j)(3)-(4), 104 Stat. 2551.
172 Id.
173 Id. § 112(j)(5), 104 Stat. 2551.
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Promulgation of an applicable MACT will impact both pending and approved permit applications. 74 Emission limitations
contained in a permit application pending when the USEPA
promulgates a MACT must reflect the promulgated standard
rather than the standard determined during the permit process.' 7 5 When the MACT is adopted after a permit is issued, the
permit will be revised at renewal to reflect the MACT." 6 The
77
sourse, however, is provided a reasonable time to comply.
This compliance period is the earlier of eight years after the
MACT was promulgated or eight years after the source was re78
quired to comply with its individual standard.
F.

Residual Risk Standards

Although Congress switched the initial regulation of air toxics from health to technology based standards, 79 it did not completely abandon health based regulations. The USEPA was
directed under the 1990 Amendments to inform Congress by November 15, 1996, whether public health risks remain, or are likely
to remain, from sources subject to the MACT standards.' 8 0 In
the event Congress does not act on the USEPA's residual risk
recommendations, the agency must determine which MACTs do
not provide "an ample margin of safety to protect public
health."' 8 '
Health based residual risk standards must also be adopted
for air toxics classified as a known, probable or possible human
carcinogen if the MACT does not reduce lifetime excess cancer
8 2
risks from the governed source to less than one-in-one million.
Within eight years of the effective date of the related MACT, the
agency must issue these health based residual risk standards. 8 3
In addition to human health based residual risk standards,
'74

Id. § 112(j)(6), 104 Stat. 2551.

75 Id.
176

Id.

'77

Id.

Id.
Compare Clean Air Act § 112(b)(1)(B), 42 U.S.C. § 7412(b)(1)(B) (1988) with
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, § 112(d)(2), 104
Stat. 2539.
180 Id. § 112(f), 104 Stat. 2543.
181 Id. § 112(f)(2)(A), 104 Stat. 2543. This is the original health based criteria for
which the USEPA has been attempting to promulgate standards required under
prior clean air legislation.
182 Id.
183 Id.
178
'79
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the USEPA must determine which MACTs do not prevent adverse environmental effects.' 8 4 The USEPA may consider costs,
energy, safety, and other relevant factors.' 85 An "adverse environmental effect" is defined as "any significant and widespread
adverse effect, which may reasonably be anticipated, to wildlife,
aquatic life, or other natural resources, including adverse impacts
on populations of endangered or threatened species or significant degradation of environmental quality over broad areas." 18 6
If adverse environmental effects persist, the environmental
residual risk standards must be promulgated within eight years of
the adoption of the related MACT. 187
G. Area Sources
The area source program addresses the risks of pollutants in
urban areas. The aim of the statutory provisions is to achieve a
seventy-five percent reduction in the incidence of cancer attributable to area sources.' 8 8 "Area source" is defined as "any stationary source of hazardous air pollutants that is not a major source.
This section provides that the term "area source" shall not include motor vehicles or nonroad vehicles subject to regulation
under Title II. ' ' 89
The first step in the area source program is for the USEPA to
study the sources of hazardous air pollutants in urban areas. 190
Within five years, the USEPA must propose a comprehensive
strategy identifying at least thirty hazardous air pollutants
presenting the greatest threat to public health in the largest
number of urban areas.' 9 ' Further, the strategy must identify the
area source categories and subcategories responsible for ninety
percent or more (ninety-five percent if the pollutant is in the
form of particulates) of the aggregate emissions of the thirty individual hazardous air pollutants.19 2 Finally, the strategy must reveal the measures that will be taken to substantially reduce the
risks posed by these sources.193 Area source compliance with the
184 Id.
185 Id.
186 Id.
187 Id.
188 Id.

§ 112(0(2)(A), 104 Stat. 2543.

§
§
§
189 Id. §
190 Id. §
years. Id.
191 Id. §
192 Id. §
193 Id.

112(a)(7), 104 Stat. 2532.
112(O(2)(A), 104 Stat. 2543.
112(k)(1), 104 Stat. 2552.
112(a)(2), 104 Stat. 2531.
112(k)(2), 104 Stat. 2552. This study must be completed within three
112(k)(3)(A)-(B), 104 Stat. 2552-53.
112(k)(3)(B)(ii), 104 Stat. 2553.
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measures is mandated at the latest by November 15, 1999. l '
H. Accidental Releases
Congress directed the USEPA to promulgate an initial list of
one hundred substances known to cause or may reasonably be
anticipated to cause, death, injury or serious adverse effects to
human health or the environment, 195 in the event of accidental
releases in excess of thresholds established by the agency. In formulating the air toxics accidental release list, the USEPA is to use
the list of substances identified as extremely hazardous substances under the Federal Emergency Planning and Community
Right-To-Know Act of 1986.196 In addition, the air toxics list
must include sixteen substances specifically designated by Con19 7
gress in the 1990 Amendments.

The 1990 Amendments mandate the establishment of a
Chemical Safety and Hazard Investigation Board (the Board).' 98
In addition to recommending accidental release rules for the
USEPA and the United States Department of Labor, the Board is
authorized to investigate any accidental release causing a fatality,
serious injury or substantial property damage.' 99 Further, the
Board may issue regulations governing the reporting of accidental releases.200
The accidental release provisions of the 1990 Amendments
were modeled, at least in part, upon the New Jersey Toxic Catastrophe Prevention Act. 20 1 Consequently, it is expected that regulations promulgated to implement the federal program may be
194 Id. § 112(k)(3)(F), 104 Stat. 2552.

195 Id. § 112(r)(3), 104 Stat. 2564. The list must be promulgated by November
15, 1992. Id.
196 42 U.S.C. §§ 11001-50 (1988).
197 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, § 112(r),
104 Stat. 2563. Regulations governing the use, operation, repair, replacement and
maintenance of equipment used by stationary sources to monitor, detect, inspect
and control releases of the regulated substances must be promulgated by the
USEPA by November 15, 1993. Id. § 112(k)(3)(B)(ii), 104 Stat. 2553. These measures include training in the use and maintenance of such equipment and in the
conduct of periodic inspections. Id. Procedures for emergency response to accidental releases must also be addressed by the rules. Id. In addition, owners and
operators of stationary sources where a regulated substance is present in more than
a threshold quantity must prepare and implement comprehensive risk management
plans relating to accidental releases. Id. § 112(r)(7)(B)(ii), 104 Stat. 2571.
198 Id. § 112(r)(6), 104 Stat. 2565.
199 Id. § 112(r)(6)(C)(i), 104 Stat. 2565.
200 Id. § l 12(r)(6)(C)(ii), 104 Stat. 2565.
201 N.J. STAT. ANN. §§ 13:IK-19 to -32 (West Supp. 1990).
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comparable to those currently in place in New Jersey.2 °2 Unless
there is a high degree of coordination between the USEPA and
NJDEP, inconsistencies, additional reporting requirements, and
the regulation of a greater number of substances, however, will
almost surely give rise to an increased regulatory burden on the
state's businesses.
IV.

A.

PERMITS

General Background

Permit programs were not required under the original Clean
Air Act. Instead, primary federal enforcement came through
state implementation plans but, with the 1990 Amendments,
Congress altered this focus. Although SIPs will continue to play
a role in federal enforcement, the primary focus will be on the
individual permits issued for various sources and intended to
contain all applicable requirements.
B.

Establishment of Permit Programs

The 1990 Amendments require that each state establish a
permit program as stringent as USEPA regulations setting forth
requirements for state permit programs.2"' Predictions have
been made that New Jersey's final permit program and related
requirements are likely to be more stringent than the federal regulations. 20 4 The USEPA has been directed to issue the permit
program regulations by November 15, 1991.205 Proposed permit
regulations were published by USEPA on May 10, 1991.206
NewJersey must submit its program by November 15, 1993,
and the USEPA must approve, disapprove, or partially approve
202 Comments of NJDEP Officials, supra note 53. USEPA published a guidance
document, as directed by Section 112(r)(9) of the 1990 Amendments, describing
the Agency's emergency enforcement powers with respect to actual or threatened
accidental releases of extremely hazardous substances posing an imminent and substantial endangerment to human health or welfare of the environment. EPA Enforcement Authority Guidance Under Section 122(r)(9) of the Clean Air Act, 56
Fed. Reg. 24393 (May 30, 1991).
203 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 501, § 502(d),
104 Stat. 2639 (to be codified at 42 U.S.C. § 7661(a)).
204 Comments of NJDEP Officials, supra note 53.
205 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 501, § 502(b),
104 Stat. 2636.
206 Operating Permit Program, 56 Fed. Reg. 21,712 (1991) (to be codified at 40
C.F.R. Part 70) (proposed May 10, 1991).
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the program by November 15, 1994.207 Under certain conditions, sanctions may be imposed upon the state for failure to submit a program or obtain USEPA approval within the requisite
deadlines. 20 8 In addition, a federal permit program must be implemented in any state failing to meet the deadlines.2 °9
Currently, New Jersey employs an ongoing permit program,2 10 which provides a competitive advantage over states
without such a program. Current state permits, however, do not
satisfy the federal requirements. For instance, the USEPA will
probably require that permits include operation and maintenance standards absent in New Jersey permits. 21 1 Further,
NJDEP permitting requirements are not applicable to
grandfathered sources.212
C. Applicability of Permit Requirements
The 1990 Amendment's permit requirements apply to facilities falling within any of the major source classifications in the
1990 Amendments.2 1 3 There are approximately twenty-five separate thresholds used in the Clean Air Act to determine major
source classifications. These include any source designated as a
major source under the nonattainment and air toxics programs
as well as any source emitting greater than one hundred tons per
year of a regulated pollutant.21 4 In addition, area sources subject
to air toxics requirements must obtain permits, as will sources
governed by new source performance standards and acid rain
requirements.215
In an attempt to balance business's need for operational
flexibility with the goals of the 1990 Amendments, Congress directed that state permit programs incorporate provisions allowing permitted facilities to effect certain changes without
obtaining a new or revised permit. 2 6 To escape the permit requirements, the change cannot be classified as a "modification
207 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 501, § 502(d),
104 Stat. 2639.
208 Id. § 502(d)(2)(A), 104 Stat. 2639.
209 Id. § 502(i)(4), 104 Stat. 2640.
210 See N.J. ADMIN. CODE tit. 7, § 27-8.1 (1991).
211 Comments of NJDEP Officials, supra note 53.
212 See N.J. STAT. ANN. § 26:C-9.2 (1988).
213 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 501, § 502(a),
104 Stat. 2635.
214 Id. § 501(2), 104 Stat. 2635.
215 Id. § 501(1) & (2), 104 Stat. 2635.
216 Id. § 502(b)(10), 104 Stat. 2638.
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under the nonattainment provisions; ' ' 2 1 7 nor can the change ex-

ceed the emissions limitations and rates in the permit the facility
is operating under prior to the change.21 8 Finally, the facility
must provide the USEPA and the NJDEP at least seven days written notice of the proposed change.219
D. Application Submissions
Any source that must obtain a permit is required to file an
application within twelve months of the date the permit program
goes into effect. 2 20 Assuming the NJDEP and the USEPA utilize,
but do not exceed, the time limits set in the 1990 Amendments,
the application submission deadline will be November 15,
1995.221 A source that timely submits a complete application
cannot be found to violate the Clean Air Act by operating without a permit during the approval process.222 This protection is
not available, however, for applications seeking permits for new
sources or alterations of existing sources.223
New Jersey facilities can expect that the new permit process
will necessitate substantially longer time periods for approval.
This will be due in part to the number of applications requiring
processing in the program's early years: all existing permits will
need modification and certain sources without permits will be required to submit applications. In addition, the 1990 Amendments require that public notice and an opportunity for public
comment and hearing be incorporated into the permit process.2 2 4 Further, notice and time to comment must be provided
to all states within fifty miles of the sourse and to all contiguous
states whose air quality may be affected by the emissions.225
Finally, processing time will be substantially impacted by the
USEPA's role in the program. States must submit a copy of each
application and each proposed permit to the USEPA. Thereafter, the USEPA has forty-five days to object in writing to the permit. 22 6 As such, a second layer of bureaucratic review will be
Id.
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 501,
§ 502(b)(10), 104 Stat. 2636.
219 Id.
220 Id. § 503(a), (c), 104 Stat. 2641.
221 Id. § 503(c), 104 Stat. 2641.
222 Id. § 503(d), 104 Stat. 2641-42.
223 Id.
224 Id. § 502(b)(6), 104 Stat. 2638.
225 Id. § 505(a)(2), 104 Stat. 2643 (to be codified at 42 U.S.C. § 7661(d)).
226 Id. § 505(b)(1), 104 Stat. 2643.
217
218
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added prior to issuance of a permit approval. In addition, any
other person may petition the USEPA within sixty days of the
expiration of the forty-five day time period requesting that the
USEPA object to the permit. 227 The basis of any such objection
must be an issue raised during the public comment period. 228
The USEPA would then issue a written objection within sixty
229
days or deny the petition.

The NJDEP may not issue the permit after the USEPA has
objected unless the permit is revised within ninety days in accordance with the objection.230 If the NJDEP issued the permit
prior to the objection, the USEPA must modify, revoke or terminate the permit, which may then
be revised and reissued in ac23 1
cordance with the objection.

The result of this process is that the source, even if it received an approval from the state, may incur considerable expenditures in reliance on the permit unless any expenditures and
activities are deferred until the objection period has run its
course. Even then, the permit approval may still be subject to
court challenge by third parties.2 32 Thus, when proposing or negotiating compliance plans that will be incorporated into a permit, an applicant should be aware of the full objection period and
should explicitly incorporate these time frames into any schedules requiring substantial expenditures or enterprises.
Permit terms may not exceed five years.233 State permit programs, however, must provide procedures for reopening major
source permits with a term of three or more years to incorporate
applicable standards and regulations promulgated after the permit was issued. 23 4 Any such revision must be incorporated into
the permit within eighteen months of promulgation unless the
standard's effective date is after the permit's expiration.23 5
E. Permit Standards and Conditions
Permits are required to include enforceable emission limita227
228
229
230
231
232
233
234
235

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

§ 505(b)(2), 104 Stat. 2643-44.
There are limited exceptions to this requirement.
§
§
§
§

505(b)(3), 104 Stat. 2644.
502(b)(6), 104 Stat. 2638.
502(b)(5)(B), 104 Stat. 2637.
502(b)(9), 104 Stat. 2638.
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tions and standards, and a schedule of compliance. 23 6 Permittees
must submit semiannual results of required monitoring to the
NJDEP. 237 In addition, permit provisions must include inspection, entry, monitoring, compliance certification, and reporting
requirements assuring compliance with the permit's terms and
conditions. 3 8
The 1990 Amendments also include a requirement that major stationary sources conduct enhanced monitoring and submit
compliance certifications based on the monitoring.23 9 The selfmonitoring and reporting obligations will likely result in a substantial increase in citizen suits filed against businesses to enforce
air pollution requirements. Citizen suit litigation can be expected on the same scale as that currently based upon the selfmonitoring and reporting requirements contained in the Federal
Water Pollution Control Act.24 °
F. Permit Shields
Limited protection against enforcement actions may be pro24
vided to any company that obtains and complies with a permit. '

In particular, the permit may provide that compliance therewith
will be deemed compliance with specific provisions of the Clean
Air Act so long as the permit explicitly includes "the applicable
requirements of such provisions. ' '1

42

Further, protection against

enforcement actions may also be obtained regarding provisions
that the NJDEP determines are not applicable. 4 3 The shield will
only be effective, however, if the determination of non-applicability, or a concise summary, is included in the permit. 24 4 Companies should recognize that the USEPA has the discretion to
eliminate either of these shields but must do so through the
rulemaking process.245
G.

Citizen Challenges to Permits
Congress directed that state permit programs include provi-

236 Id. § 504(a), 104 Stat. 2642.
237 Id.

238
239
240
241

Id. § 504(b), 104 Stat. 2642 (to be codified at 42 U.S.C. § 7661(c)).
Id. § 702(b)(3), § 114(a), 104 Stat. 2681 (amending 42 U.S.C. § 7414).
33 U.S.C. §§ 1251-1376 (1988).
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 501, § 504(f),

104 Stat. 2643.
242 Id.
243 Id. § 504(f)(2), 104 Stat. 2643.
244 Id.
245 Id.
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sions granting any person participating in a permit's public comment process an opportunity for judicial review of the permit
action in state court.2 4 6 In addition, the state provisions must
provide the same opportunity to any other person entitled to judicial review under applicable laws.2 4 7
Applicants may challenge a permit denial or an unsatisfactory permit condition through an administrative hearing process
outlined in NJDEP regulations.248 Under the state's clean air
statute, any final decision or action by the NJDEP may be contested through a procedure in lieu of prerogative writs. 249 The
statute is silent, however, regarding standing of third parties to
bring such an action. Accordingly, legislative changes are required to implement Congress' mandates regarding third-party
judicial review.
H.

Fees

The NJDEP permit program will also need to be revised as
to the fee provision. In general, fees collected by the NJDEP
must cover the cost of developing and administering the permit
program. Unless the USEPA provides otherwise, the permit program must collect, in the aggregate, an amount not less than
twenty-five dollars per ton of each regulated pollutant from all
permitted sources.2 50 In determining the fee amount, the NJDEP
need not include any amount of a "regulated pollutant" emitted
by any source in excess of 4,000 tons per year of that regulated
pollutant. 25 ' Fees must be adjusted annually, however, to reflect
252
increases in the Consumer Price Index.
246
247
248

Id. § 502(b)(6), 104 Stat. 2638.

Id.
23 N.J. Reg. 773 (1991) (to be codified at N.J. ADMIN. CODE tit. 7, § 27-8.12)
(adopted Mar. 4, 1991).
249 Air Pollution Control Act, N.J. STAT. ANN. § 26:2C-20 (West 1987 & Supp.
1990). It is important to note that as a normal course, final actions of the NJDEP, if
there is an interest in an appeal, must be challenged in the Appellate Division of the
Superior Court of New Jersey. This statute, however, which was enacted in 1954,
still appears to be valid.
250 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 501, § 502(b)(3),
104 Stat. 2636.
251 Id. For purposes of the fee provisions, regulated pollutants include (a) volatile
organic compounds, (b) pollutants regulated through new source performance
standards, (c) pollutants regulated through the air toxics program, and (d) pollutants for which a national primary ambient air quality standard has been promulgated, except carbon monoxide. Clean Air Act § 111, 42 U.S.C. § 7411 (1988).
252 Clean Air Act Amendments
of 1990, Pub. L. No. 101-549, § 501,
§ 502(b)(3)(B)(v), 104 Stat. 2636.
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The NJDEP adopted new fee regulations on March 4,
1991.253 There is no correlation, however, between the new fees
and Congress' twenty-five dollar per ton requirements. As such,
it is likely that the NJDEP will again revise the fee schedule.
V.

ENFORCEMENT

A. USEPA Civil Enforcement Authority
The 1990 Amendments expand the enforcement mechanisms available to the USEPA. For violations of a SIP or a permit, the USEPA must first issue a notice of violation.2 54 At the
expiration of thirty days, the agency is authorized to (1) issue an
administrative order commanding compliance with the SIP or
permit requirements or prohibitions; (2) issue an administrative
penalty order; or (3) bring a civil action.2 5 5 For violations of any
other requirement or prohibition, the USEPA may institute any
of the three listed actions without first issuing a notice of
violation.2 5 6
When the USEPA issues an administrative order, other than
one under the air toxics program, the order's effective date is
deferred until the party has an "opportunity to confer" with the
agency regarding the alleged violations. 5 7 Further, the order
must specify a reasonable time for compliance considering the
seriousness of the alleged violation and any good faith efforts to
comply with the applicable requirements.258 Compliance must
be achieved, however, as expeditiously as practicable but not
later than one year after the date the order was issued. 259 The
USEPA has no discretion to extend this deadline. 60
Pursuant to prior clean air legislation, the USEPA was required to commence a civil action in the district court to collect
penalties. 26 ' New authority has granted the USEPA to issue civil
administrative penalty orders which may include penalties up to
253 23 N.J. Reg. 723 (1991) (to be codified at N.J. ADMIN. CODE tit. 7, § 27-8.1)

(adopted Mar. 4, 1991).
254 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 701(a)(1),
§ 113(a)(1), 104 Stat. 2672 (amending Clean Air Act § 113, 42 U.S.C. 7413 (1988)).
255 Id.

256 Id. § 113(a)(3), 104 Stat. 2673.
257 Id. § 113(a)(4), 104 Stat. 2673-74.
258 Id.
259 Id.
260 Id.
261 Clean Air Act § 113(b), 42 U.S.C. § 7413(b) (1988).
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$25,000 per day of violation. 262 The USEPA's authority to issue
penalty orders is limited, however, to situations where the total
penalty sought does not exceed $200,000 and the first alleged
date of violation occurred within twelve months prior to the initiation of the administrative action.263 The USEPA may exceed
these bounds if it determines, in conjunction with the Attorney
General, that an older matter warrants such action or that an
even larger penalty is justified. 264 Absent such a determination,
the agency must use the civil action process to collect penalties in
excess of $200,000 or for violations over one year old.265
In determining how many days a violation occurred, the
USEPA need only make a prima facie showing that the conduct26is6
likely to have continued or recurred past the date of notice.
Upon such showing, it will be presumed that the violation occurred each and every day thereafter. 267 The burden is placed
upon the violator to demonstrate when continuous compliance
was achieved. 268 The violator must also prove by a preponder-

ance of the evidence that there were intervening days during
which no violation occurred or the violation was not continuing
innature.269
Another new aspect of the agency's civil administrative penalty powers is the "field citation" program.2 7 The USEPA is authorized to implement a field citation program wherein
inspectors may issue tickets during site visits for minor violations
where the penalty will not exceed $5,000 per day of violation.2 7 '
Judicial review of final orders and field citations is available
in the United States District Court. 2 72 The court must uphold the

order or assessment "unless there is not substantial evidence in
262 Clean Air Act Amendments of 1990, Pub. L. No. 101-549 § 701(d), § 113(d),
104 Stat. 2677 (amending Clean Air Act § 113(d), 42 U.S.C. § 7413 (1988)).
263 Id.

264 Id.
265 Id.

Id. § 113(e)(2), 104 Stat. 2679.
Id.
Id.
Id.
Id. § 113(d)(3), 104 Stat. 2678.
Id. Although the party receiving a field citation has a right to a hearing, the
scope of such a hearing is unclear in that Congress has exempted such hearings
from the requirements of 5 U.S.C. §§ 554, 556 (1988) providing general instructions for the conduct of the hearings. See Clean Air Act Amendments of 1990, Pub.
L. No. 101-549, § 701(d)(3), § 113(d)(3), 104 Stat. 2678.
272 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 701(d)(4), 104
Stat. 2678.
266
267
268
269
270
271
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the record, taken as a whole, to support the finding of a violation
or unless the order or penalty assessment constitutes an abuse of
discretion.

27 3

The 1990 Amendments dictate that the USEPA consider certain factors when assessing a penalty. 274 These factors include
the size of the business, the economic impact of the penalty on
the business, the violator's full compliance history and good faith
efforts to comply. 2 75 In addition, the USEPA must take into ac-

count the duration of the violation, payment of penalties previously assessed for the same violation, the economic benefit of
noncompliance, the seriousness of the violation, and any other
factors that justice may require.27 6
B.

USEPA Criminal Enforcement Authority

Criminal penalties have been significantly increased under
the 1990 Amendments. Knowing violations of the majority of
the Clean Air Act's provisions, related regulations, and state implementation plans subject individuals to penalties up to
$250,000 and imprisonment up to five years.277 Corporations
may be liable for up to $500,000 for each violation.278 Sanctions
are doubled for second convictions with respect to both fines and
imprisonment. 2 79 Knowing recordkeeping, reporting, and moni-

toring violations subject the violator to fines and two years imprisonment. 28 0 Fines and one year imprisonment may be
imposed upon any person who knowingly fails to pay a fee.28 '
Certain negligent and knowing releases of hazardous or extremely hazardous air pollutants into the ambient air are criminal
violations under the 1990 Amendments. A person who negligently releases the specified pollutants and who, at the time, negligently places another person in "imminent danger of death or
serious bodily injury" is subject to fines and one year imprisonment upon conviction.282 Serious bodily injury is defined as bodily injury involving a substantial risk of death, unconsciousness,
273
274
275
276
277
278
279
280
281
282

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

§ 113(e)(1), 104 Stat. 2679.

§ 113(c), 104 Stat. 2675.
§ 113(c)(2), 104 Stat. 2675.
§ 113(c)(5)(A), 104 Stat. 2676.
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extreme physical pain, protracted and obvious disfigurement or
protracted loss or impairment of the function of a body member,
organ, or mental faculty.28 3 A person who knowingly releases
and knowingly endangers is subject to fines and fifteen years imprisonment. 2 4 The fines for a knowing violation may be as high
as $1,000,000 if the violator is a corporation. 8 5
To find that an individual defendant knowingly endangered
another person, it must be established that the defendant had an
actual awareness or belief regarding the danger. 2

6

Knowledge

of another person may not be imputed or attributed to the defendant. 28 7 Circumstantial evidence may be used, however, to
demonstrate that the defendant possessed actual knowledge.288
Such evidence may include proof that the defendant took affirmative steps to be shielded from relevant information.28 9
Affirmative defenses are provided in the 1990 Amendments.
These defenses include proving by a preponderance of the evidence that the endangered person assumed the risk. 290 For assumption of the risk to apply, the person endangered must have
freely consented to the conduct. 29 ' The danger and conduct
charged must have been a reasonably foreseeable hazard of the
occupation or business.2 92
C. Bounties
In an apparent effort to assist the USEPA and the states in
their enforcement efforts, Congress included a bounty provision
in the 1990 Amendments. Any person furnishing information or
services that lead to a criminal conviction or a civil penalty for
violations of specific portions of the Clean Air Act may receive an
award up to $10,000.29

Payment and the amount of the bounty

is within the discretion of the USEPA, but specific appropriations
for such purposes must first be obtained.294
283
284
285
286
287
288
289
290
291
292
293
294

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

§ 113(c)(5)(F), 104 Stat. 2677.
§ 113(c)(5)(A), 104 Stat. 2676.
§ 113(c)(5)(B), 104 Stat. 2676.

§ 113(c)(5)(C), 104 Stat. 2676.

§ 113(f), 104 Stat. 2679.
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Citizen Suits

The current citizen suits provisions 29 5 have been revised
through the 1990 Amendments to include a specific provision allowing the imposition of civil penalties.2 9 6 Prior to these amendments, the statute was silent with regard to the imposition of
penalties when the action was brought by a party other than the
government.2 9 7 Penalties collected in a citizen suit are paid to a
special fund in the United States Treasury and used by the
USEPA to finance air compliance and enforcement activities. 29 8
The court in its discretion and upon request of the "citizen
group," however, may direct that all or a portion of the penalties
collected, up to $100,000, be used in beneficial mitigation
projects that are consistent with the Clean Air Act and that enhance the public health or the environment. 29 9 Before issuing
such an order, the court must seek USEPA comments on the proposed disposition.3 0 0
Citizen suits were previously authorized only against any
person alleged "to be in violation" of an emissions standard or
limit or a related order. 30 As a result of the 1990 Amendments,
suits based on past violations may be brought commencing after
November 15, 1992, if there is evidence that the alleged violation
has been repeated.3 °2
The 1990 Amendments require that copies of complaints in
citizen suits be served upon the USEPA and the Attorney General.30 3 Further, if the United States is not a party to the action,
the USEPA and the Attorney General must be provided a copy of
any proposed consent judgment at least forty-five days prior to
entry of judgment to allow submission of comments or
intervention.3 ° 4
Clean Air Act § 204, 42 U.S.C. § 7604 (1988).
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 707(a), § 304(a),
104 Stat. 2682 (amending Clean Air Act § 304(a), 42 U.S.C. § 7604 (1988)).
297 See Clean Air Act § 304, 42 U.S.C. § 7604 (1988).
298 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 707(b)(1), 104
Stat. 2682.
299 Id. § 304(b)(2), 104 Stat. 2682-83.
300 Id. § 304(b)(2), 104 Stat. 2683.
301 Clean Air Act § 304(a), 42 U.S.C. § 7604(a) (1988).
302 Id. § 304(g), 104 Stat. 2683.
303 Id. § 304(d), 104 Stat. 2683.
295
296

304

Id.
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CONCLUSION

New Jersey's air pollution program has been described as
"well ahead" of many others in the nation. Nonetheless, the impact of the 1990 Amendments on the NJDEP and the private sector will still be substantial, particularly in the areas of ozone
nonattainment and air toxics. Many timelines for compliance
with these new amendments are short. If the private sector is to
maintain any degree of operational flexibility, immediate attention and detailed planning are essential.
In a few years, it will be interesting to look back and determine if the 1990 Amendments, no matter how well intentioned,
represented an area of "over promise" by the government.
There is little doubt that one of the major issues facing the
NJDEP today is whether the agency has sufficient funds and qualified personnel-to properly implement the new federal program. The general consensus appears to be that these resources
are currently not available.30 5 Resolution of this issue will depend upon future legislative action that, in light of the state's
present economic situation, may not be forthcoming to an extent
considered satisfactory by industry, the NJDEP, or the USEPA.
The financial and personnel issues facing the NJDEP could
ultimately result in chaos. Indeed, the only way out may be
higher "user" fees to make up the lack of revenue from other
sources. As to the personnel problem, higher fees may not suffice especially if there is a hiring freeze. There may be need for
renewed consideration of retaining outside consultants to assist
in the processing of permits and the development and implementation of regulations and who, at the same time, would be subject
to very stringent "conflict of interest" guidelines. Like the private sector, it is imperative that the NJDEP devote immediate attention and comprehensive planning to these financial and
personnel issues.
305

Comments of NJDEP Officials, supra note 53.

